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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO THE 
CONCLUSION OF THIS WASHINGTON REPORT. 

Upholding a lower court ruling in the case of Sullivan Financial Group, Inc., 
et. al. v. Wrynn, a New York appellate court has recently affirmed the validity 
of New York’s life insurance producer compensation disclosure rules, holding 
that the rules are not in conflict with New York insurance law and that there is 
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a rational basis for the rules.  

 
Background.  As summarized in Bulletin No. 10-23, on January 1, 2011, Regulation 194, 
entitled “Producer Compensation Transparency” (the “Regulation”) took effect. The 
Regulation requires initial disclosures a producer’s role and the type of compensation they 
receive, and notification that a purchaser can receive more specific information about 
compensation by asking the producer for such information.     

  

Prior Judicial History.  A group of New York life insurance producers and producer 
organizations filed a lawsuit against the Superintendent of the New York Insurance 
Department (“NYID”), arguing that he exceeded the scope of his authority in issuing the 
Regulation because no specific legislative policy existed with respect to the disclosure of 
producer compensation, and the New York legislature had yet to pass a law requiring the 
disclosure of third-party compensation paid to insurance producers.  In November 2010, 
the New York State Supreme Court for Albany County (not the highest state court) denied 
the petition, ruling that the Regulation was not inconsistent with New York insurance 
laws, was not arbitrary or irrational, and was not outside the scope of the Superintendent’s 
authority.  

  

The Appellate Court’s Ruling.  Upholding the lower court’s ruling, the New York 
Supreme Court, Appellate Division, recently ruled that the NYID can adopt regulations 
that go beyond the text of the New York insurance laws, provided that the regulations “are 
not inconsistent with the statutory language or its underlying purposes.”  Accordingly, the 
appellate court held that a regulation promulgated by the NYID Superintended “if not 
irrational or unreasonable, will be upheld in deference to his special competence and 
expertise with respect to the insurance industry,” unless expressly contrary to a clear 
statutory provision. 

  

As for fact that the Legislature did not enact specific producer disclosure requirements, the 
appellate court found this evidenced a legislative preference to yield to “administrative 
expertise” in filling the gaps in the existing insurance law framework.  The appellate court 
also agreed with the lower court that there was no inconsistency between the Regulation 
and the limited duties owed by a producer to an insured at common law. While a producer 
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generally has no duty to disclose incentive arrangements with carriers, there is nothing in 
New York case law that forbids the NYID from requiring disclosure. 

  

Similar to the lower court, the appellate court also noted the joint investigation by the 
NYID and New York State Office of the Attorney General as evidence of the NYID’s 
rationale for the Regulation and found that the “potential for conflicts of interest and the 
need for greater consumer awareness are more than sufficient factual predicates” for the 
Regulation.  

  

The AALU, NAIFA, and NAIFA-NYS did not challenge the legal authority for the 
issuance of the Regulation.  However, we pointed out vigorously that despite past bid-
rigging issues identified in the joint investigation in the property casualty arena, such 
problems have not identified in the life insurance product marketplace. We successfully 
sought significant changes during consideration of the Regulation—which applies to all 
forms of insurance—to minimize potential inadvertent damage to coverage, sales and 
financial protection provided by life insurance products.  Such changes were reflected in 
the Regulation and in guidance issued in “Circular Letter No. 18 (2010): Implementation 
of and Compliance with 11 NYCRR 30 (Regulation 194 – Producer Compensation 
Transparency)”.   

  

We will continue to monitor this case to see if it is appealed to a higher court and will 
report on any further developments in this area.   

  

Any AALU member who wishes to obtain a copy of any of the items discussed in this 
Washington Report may do so through the following means: (1) use hyperlink above next 
to “Major References,” (2) log onto the AALU website at http://www.aalu.org/ and enter 
the Member Portal with your last name and birth date and select Current Washington 
Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org 
and include a reference to this Washington Report. 
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In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 

AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  

 
In the event that this Washington Report is also considered to be a "marketed 

opinion" within the meaning of the IRS guidance, then, as required by the IRS, 
please be further advised of the following:  

 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 
ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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